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(1883, Pa. C. P.) 16 Phila. 106; see O'Donnell v. Slack (1899) 123 Calif. 285, 
55 Pac. 906. In at least one case the court has denied it altogether and ordered 
the body to be buried under the decree and direction of the court. De Festetics v. 
De Festetics (1911) 79 N. J. Eq. 488, 81 Atl. 741. In some states custody and 
control of the dead body is granted and regulated by statute. See Conn. Gen. St. 
1902, sec. 363; Swits v. Swits (1909) 81 Conn. 598, 71 Atl. 782. Since the defen- 
dant in the instant case had waived the right which the court recognizes she had 
to control the disposition of her husband's body, the intervention of equity to 
prevent disinterment seems proper. Cf. Snyder v. Snyder (1880, N. Y. Sup. Ct.) 
60 How. Pr. 368. 

Taxation — Federal Corporation Tax — Deduction of Interest Limited to 
Par Value of Paid-up Capital. — Section 38 of the Federal Corporation Excise 
Tax Law of 1909 permitted a deduction from the corporation's gross income of 
"interest actually paid within the year on its bonded or other indebtedness not 
exceeding the paid up capital stock of such corporation." The defendant corpora- 
tion had sold a considerable number of shares at prices above par. In making up 
its tax returns the corporation deducted interest upon the entire amount paid for 
the shares. The United States claimed the deductions should be limited to interest 
upon the par value of the stock, and sued for the balance of the tax assessed on 
this basis. Held, that the plaintiff should recover. New York, N. H. & H. Ry. 
v. United States (Nov. 11, 1920) U. S. C. C. A. 2d, Oct. Term, 1920, No. 30. 

The defendant claimed that Congress intended by "paid up capital stock" the 
sum actually paid in by the stockholders, and that any other interpretation of 
the act would make it void as denying equal protection of the laws. But the 
court rejected this interpretation and laid stress upon the words "not exceeding 
the paid-up capital stock" as showing the congressional intent to limit "capital 
stock" to the par value of the shares. The excess over par paid for shares is 
regarded as a premium by business men generally. It was first entered in the 
defendant's books in its profits and loss account, and the sums were used as if 
surplus. In the construction of tax laws, words are usually to be interpreted in 
their popular sense. See American Pig-Iron Storage Co. v. State Board of 
Assessors. (1894, Sup. Ct.) 56 N. J. L. 389, 394, 29 Atl. 160, 161. It seems clear 
that in the principal case the legislative intent has been properly interpreted. Cf. 
B. & M. Ry. v. United States (1920, C. C. A. 1st) 265 Fed. 578. A resulting 
apparent inequality, however, is that while the defendant may not make the 
deduction, another corporation might do so even though similarly circumstanced 
in every respect except that its shares were of no par value. But assuming that 
Congress intended to impose the tax in this manner, the Act should not be held 
unconstitutional. Cf. Union Tanning Co. v. Commonwealth (1918) 123 Va. 610, 
06 S. E. 780; Greene v. Louisville & Interurban Ry. (1917) 244 U. S. 499, 37 
Sup. Ct. 673. It is in the result but not in the method of imposition that the tax 
is unequal and possibly unjust. As the tax involved was laid under the 1909 law, 
the case is of interest chiefly as showing an additional advantage of stock without 
par value. The advantage does not exist under the present law, however. Under 
the 1918 Federal Income Tax Law, sec. 214, all interest paid on indebtedness is 
deductible. Montgomery, Income Tax Procedure (1920) 585; Holmes, Federal 
Taxes (1920) 855. 

Taxation — Federal Corporation Tax — Unreasonable Salary Deductible in 
Determining Taxable Income.— The United States brought suit to recover from 
the defendant corporation an additional income tax, on the theory that the salary 
paid to its president, which it had used as a deductible item in determining its 
taxable income, was unreasonably disproportionate to the value of his services 
and hence an improper deduction. Held, that the plaintiff should suffer a non- 
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suit, since the corporation's privilege of deducting an officer's salary depends not 
on the reasonableness but on the bona fides of the salary. United States v. 
Phila. Knitting Mills Co. (1920, E. D. Pa.) 268 Fed. 270. 

The opinion does not indicate what years' taxes were in dispute, but it appears 
from a newspaper comment on the decision that the taxes in question were for 
the years 1909-1912. The Corporation Tax Act of 1909 permitted deduction from 
gross income of "all the ordinary and necessary expenses actually paid within 
the year" in the operation of the corporation's business. 36 Stat, at L. 113. 
Substantially the same phraseology was continued in the Income Tax Act of 
1913 and of 1916 ; no express reference being made to salaries. 38 id. 172 ; 39 id. 
759, 767. Under these Acts the problem is whether the employer may determine 
for himself the necessity of the expense with respect to a given salary, or 
whether the question of what was an ordinary and necessary expenditure for 
services shall be submitted to a jury. The principal case is believed to be sound 
within the limits of good faith. A mere error of judgment or undue liberality 
to an employee ought not to deprive the employer of the privilege of deducting. 
When the name of compensation for services is used really as a cloak to cover 
a distribution of profits or income, the deduction cannot stand. Jacob & Davies, 
Inc. v. Anderson (1915, C. C. A. 2d) 228 Fed. 505. The Revenue Act of 1918 
expressly includes among deductible expenses "a reasonable allowance for 
salaries." Sees. 214 (a), 234 (a). Possibly this phrase gives the taxing officials 
power to review excessive salaries paid by a tax payer even though no mala fides 
is involved. Of course Congress may, if it chooses, limit deductions in respect 
to salaries to fair compensation for services rendered. The Treasury Regulations 
assume that it has done so. U. S. Int. Rev. Reg. 45, art. 105, 106; see Holmes, 
Federal Income and Profits Taxes (1920) 347, and 192 1 Suppplement, 220. No 
known judicial determination of the question has yet been rendered. 

Wills — Construction of "Lapse." — The testator's will provided that the resi- 
duum should go to four relatives in equal shares, and that in case any of them 
should die before the testator, his portion should "lapse." A statute declared 
that upon the death of any relative legatee before the testator, his share should 
go to his lineal descendants. One of the legatees having predeceased the testator, 
this bill was brought by the administrator for a construction of the will and an 
order determining the devolution of the share of the deceased relative. Held, 
that the will created a tenancy-in-common and hence no right of survivorship, 
with a dictum that the use of the word "lapse" prevented the application of the 
above statute to the disputed legacy and made it intestate property. Hay v. Dole 
(1920, Me.) in Atl. 713. 

At common law, if a residuary legatee dies before the testator, his legacy is 
said to lapse, going to the heirs of the testator. Stetson v. Eastman (1892) 84 
Me. 366, 24 Atl. 868; see Famsworth v. Whiting (1906) 102 Me. 296, 300, 66 Atl. 
831, 832. It would seem then that the testator in the instant case has merely 
expressed what the law would imply anyway. But the statute involved in the 
case has changed the common-law rule, so that when a legacy to a relative lapses, 
it goes to the lineal descendants of the relative and not to the heirs of the testator. 
Rev. St. Ma 1903, ch. 76, sec. 10. Hence in the absence of a clear intention to 
the contrary, the lineal descendants of the deceased legatee in the instant case, 
if any, should take such an interest as would have been taken by the deceased 
legatee. See Keniston v. Adams (1888) 80 Me. 290, 294, 14 Atl. 203, 204. The 
express declaration by the testator of the common-law rule would scarcely seem 
under the circumstances to afford evidence of such an intention. But even 
assuming that there is a clear intention to the contrary, it would seem very 
doubtful whether it should be given effect in view of the fact that the statute 
is based on public policy. See Winter v. Winter (1846, Ch.) 5 Hare, 306, 312; 



